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IN THE 

UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA 


No. 8499 


WILLIAM B. McCOY, 


vs. 


Appellant, 


DOROTHY MOORE, 

Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from the judgment of the District Court 
of the United States for the District of Columbia, after a 
verdict of the jury. Appellate jurisdiction is vested in this 
Court by Act of March 3, 1891, C. 517, Sec. 6 (26 St. 828), 
and amendments; U. S. C. Title 28, Sec. 225. 

Jurisdiction in the District Court of the United States 
for the District of Columbia is based upon Title II, Section 
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301 of the 1940 Code of Laws for the District of Columbia 
and Acts of Congress as therein cited. 

The suit in the said District Court was one for damages 
for personal injuries sustained by appellee in an automo¬ 
bile accident which occurred in Arlington County, Virgin¬ 
ia, by reason of the alleged gross negligence of appellent 
while appellee was a guest passenger in an automobile driv¬ 
en by him. (App. 2) 

I STATEMENT OF CASE 

On December 13th, 1940, appellee, hereafter referred to 
as plaintiff, was a guest passenger in an automobile operat¬ 
ed by appellant, hereafter called the defendant, when an 
accident happened on Ridge Road, Arlington County, Vir¬ 
ginia. Other passengers in the automobile were Robert 
Holloran and Barbara Hall. Plaintiff was seated in the 
front of the automobile next to the defendant, and the other 
passengers were in the rear seat. 

Defendant on the night in question went with Robert 
Holloran to Garvin’s Grill, after they had taken Holloran’s 
sister to her place of employment, and they arrived at the 
Grill around eleven P. M.; that plaintiff and Miss Hall 
were in the Grill when defendant arrived, and being ac¬ 
quainted with the girls joined them and after some re¬ 
freshments they agreed to drive the girls to their homes in 
Virginia, and left the Grill about midnight; that it was 
raining very hard and it was necessary to keep the win¬ 
dows closed so the rain would not beat into the car, and the 
windows became misted on the inside so that it was neces¬ 
sary for the defendant to wipe off the windshield with his 
hand in order to see. That they drove down Connecticut 
Avenue and turned off in front of the Shoreham Hotel, 
went down through the park to Virginia Avenue and stop¬ 
ped for gasoline; that after getting the gasoline they went 
across the Memorial Bridge but plaintiff did not remember 
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anything that happened after they crossed the Memorial 
Bridge. And the last thing she remembered was asking the 
defendant to drive careful. (App. 5, 6, 7,). 

That some weeks after the accident she went back to 
the place where the accident was supposed to have happen¬ 
ed and saw two telephone poles very close together, “Set 
right up against one another, and she could tell that some¬ 
thing had hit it, but it was not broken in half.” That the 
poles were located about one-half block from the traffic 
light which was on the boulevard at the intersection of 
Ridge Road. (App. 7). 

On CROSS-EXAMINATION plaintiff testified that Miss 
Hall went with her to the scene of the accident when she 
noticed the telephone pole and pointed out to her where 
the accident happened; that the poles were close to the side 
of the road, about three feet from the side and she noticed 
a mark on the pole where something had hit against it; that 
Miss Hall was living at the time of the trial right across 
the District line in Virginia. (App. 8, 9). That as they 
drove along through the park behind the Shoreham Hotel 
and over toward the gas station on the Memorial Bridge 
she noticed at various time that the defendant wiped off 
the windshield where it had misted on the inside, and at 
times she probably did the same thing, and defendant tried 
to keep the windshield clear by wiping it with his hand; 
that during all the time from the time that they left Gar¬ 
vin’s Grill, and went down through the park over to Me¬ 
morial Bridge the defendant was driving slowly and care¬ 
fully, and when she told him on the bridge “to drive care¬ 
fully,” it was not because of any carelessness that he had 
been guilty of before but she thought he was not familiar 
with the Virginia roads. (App. 9,10). 

On RE-DIRECT EXAMINATION the plaintiff testified 
that there were more street lights in Washington than on 
the road in Virginia and the Virginia road is farily dark, 
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and there is quite a bit of difference in the width of the 
roads. (App. 11). 

The defendant called as a witness by the plaintiff testi¬ 
fied that he was driving the automobile on the night in ques¬ 
tion, that they left Garvin’s Grill about midnight, drove 
through the park back of the Shoreham Hotel, went to the 
gas station at Virginia Avenue and obtained gas and then 
went across the Memorial Bridge into Virginia; that it 
was raining and misty, and all the windows were closed 
in the car in order to keep the rain out; that in some places 
the visibility was better than in others as it got pretty fog¬ 
gy in spots and several times it was almost zero; (App. 
22, 23) that there were not many street lights after they 
left the Memorial Bridge and went into Virginia but there 
wa^ a traffic light at the intersection of Ridge Road and the 
Boulevard, and he could see the light as he was going off 
the lower bridge, and the light was red; as he approached 
the light it turned green and he shifted into second gear 
and turned to the right on Ridge Road, and that short¬ 
ly after he turned into Ridge Road, about half a block 
from the traffic light, he was wiping the windshield with 
his hand, and all of a sudden the pole came up in front 
of him and he put on the brakes and tried to pull the car 
back, but it was too late; that the car went off to the left 
side of the road as it collided with the pole (App. 24, 25); 
that just before the accident his visibility was very poor, 
and that at the time he was wiping the windshield with his 
left hand and holding the wheel with his right; that he 
only had about five feet in which to apply his brakes to avoid 
hitting the pole when it came up in front of him (App. 25). 
That he never went back to see the pole after that; that 
the left side of the grille was smashed, the left fender and 
headlights were smashed, the fender torn off and the chas¬ 
sis bent; that at that particular spot, where the accident 
happened, it was pretty foggy (App. 27); that as he drove 




from Connecticut Avenue down to Virginia there would be 
little blankets of fog come down and then there would be 
clear spots; the fog and clear spots would come and go, 
and just before the accident the fog dropped on him. That 
the lights were working on his car, and that he drove about 
half a city block after making the right turn at the traf¬ 
fic light, and had just made the turn and was straighten¬ 
ing up when the accident happened; that he could see ahead 
of the automobile, and see the road before the fog hit him; 
that whenever the windshield became misty he would wipe 
it off and that he did that frequently from the time he came 
down through the park from the Shoreham Hotel until the 
accident happened (App. 28, 29), and due to bridge repairs 
the underpass back of the Shoreham Hotel was pretty nar¬ 
row and he came through there; that he does not remember 
anyone making any complaint as to the way he was driv¬ 
ing; that there was no change in his method of driving, his 
speed, or the way he was handling the car from the time 
he left the Memorial Bridge than what it was before he 
got to the bridge. (App. 29). That when he first made 
the turn at Ridge Road it was not so bad, but when he 
got about a quarter or half block from the traffic light it be¬ 
came very bad and he started wiping the windshield with 
his left hand, and was doing that when the accident hap¬ 
pened. (App. 30). That the automobile was going twen¬ 
ty miles an hour at the time of the accident. (App. 25). 

The testimony of Robert Holloran offered in support of 
plaintiff’s case, whose testimony was given by deposition, 
was substantially the same as the testimony given by the 
plaintiff and the defendant with reference to the fog and 
rain, and the effort of the defendant to keep the windshield 
clear by wiping it with his hand, and that the defendant 
was wiping the windshield with his left hand when the ac¬ 
cident happened. He further testified that the collision 
broke one of the head lights, and damaged one of the fen- 
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ders by tearing it away from the grille where it connected 
at the bottom, and smashed the grille. That they were not 
going very fast at the time of the accident, that they turn¬ 
ed to the right at the traffic light which turned green just 
as they got to the intersection, and that the defendant shift¬ 
ed into second gear; that they were not going fast at the 
time of the accident, “maybe twenty-five; I don’t know.” 
(App. IS). 

At the conclusion of the plaintiff’s evidence defendant 
moved for a directed verdict in his favor, and said motion 
was overruled and defendant offered no evidence. (App. 
30)1 Thereafter, defendant filed a motion for judgment 
notwithstanding the verdict or in the alternative for a new 
trial, and the same was overruled. (App. 42). 

STATUTE INVOLVED 

The applicable statute of the State of Virginia is as fol¬ 
lows : 


Virginia Code, (Act of March 28, 1938) Sec. 2154 
(232)—OWNERS AND OPERATORS OF MOTOR 
VEHICLE NOT LIABLE FOR DEATH OR INJU¬ 
RIES TO PERSONS OR PROPERTY OF GUESTS 
IN CERTAIN CASES. 

“No person transported by the owner or operator 
of any motor vehicle as a guest without payment for 
such transportation and no personal representative of 
any such guest so transported, shall be entitled to re¬ 
cover damages against such owner or operator for 
death or injuries to the person or property of such 
guest resulting from the operation of such motor ve¬ 
hicle, unless such death or injury was caused or re¬ 
sulted from the gross negligence or willful and wan¬ 
ton disregard of the safety of the person or property 
of the person being so transported on the part of such 
owner or operator.” 
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STATEMENT OF POINTS 

1. The Court erred in overruling the defendant’s mo¬ 
tion for a directed verdict. 

2. The Court erred in holding that there was sufficient 
testimony to take the case to the jury on the question of 
gross negligence. 

3. The Court erred in overruling the defendant’s mo¬ 
tion for a judgment notwithstanding the verdict, or in the 
alternative for a new trial. 

4. The Court erred in construing and interpretating the 
Statute and the decisions of the State of Virginia applica¬ 
ble to this case. 

SUMMARY OF ARGUMENT 

The Court erred in holding that the evidence adduced on 
behalf of the plaintiff was sufficient to establish gross neg¬ 
ligence under the Law of the State of Virginia. 

ARGUMENT 

1. In order to recover against his host a guest passenger 
in an automobile operated in Virginia must establish that 
degree of negligence which shocks fair minded men. 

Before the adoption of the Virginia Guest Statute in 
1938, the highest Court of Virginia had frequently held that 
in order to recover in a tort action a guest passenger in 
an automobile was obliged to prove gross negligence, and 
it defined gross negligence as distinguished from simple 
negligence, in various terms. 



8 


In THOMAS vs. SNOW, 162 Va. 654, 659, 174, S. E., 
S37, 80 S, (1934) the Court stated, 

“The host only owes to his guest the duty to observe 
‘slight’ care, that is, he is liable only in the event the 
plaintiff guest establishes gross negligence.” 

In CARROLL vs. MILLER, 174 Va. 388, 9 S. E., 2d 322, 
the Court stated that in order for negligence to be gross, 
“it should shock fair minded men.” 

Again in WRIGHT vs. OSBORNE, 175 Va. 442, 445, 9 
S. E. 2d, 452, 454, the Court defined gross negligence as, 

“that degree of negligence which shows an utter dis¬ 
regard of prudence amounting to complete neglect of 
the safety of another.” 

Also in THOMAS vs. SNOW, Supra, the Court defining 
“gross negligence,” quoted the following from Altman vs. 
Arbnson, 231 Mass. 588, 121, N. E. 505, with approval: 

“It is very great negligence, or the absence of slight 
diligence, or the want or even scant care. It amounts 
to indifference to present legal duty and to utter for¬ 
getfulness of legal obligations so far as other persons 
may be affected.” 

2. The Virginia Guest Passenger Rule as applied to the 
facts of the particular cases. 

The first recorded case in the Virginia Court adopting 
the Guest Passenger Rule, was that of BOGGS vs. PLY- 
BOX, 157 Va. 30, 160 S. E. 77, and that Rule has been fol¬ 
lowed in numerous decisions before and since the enact¬ 
ment of the Virginia Guest Statute. In BOGGS vs. PLY- 

1 

BOX, judgment in favor of the defendant rendered upon 
demurrer to the evidence, was affirmed upon a record which 
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showed that the accident happened at night, and just prior 
to the accident it had been raining, and there was mist 
and fog at the time of the accident; that the accident hap¬ 
pened on the macadam roadway eighteen or nineteen feet 
wide, with a dirt shoulder four feet wide. At the edge of 
the shoulder, sloping a depth of eight feet, the roadway 
curved to the left at a radius of 900 feet, and was slightly 
down grade at point of accident; that the automobile got 
too near the edge of the macadam, the right wheels struck 
the soft dirt, the defendant lost control of the same, and 
the car left the roadway, struck a telephone pole, and then 
a fence. 

In YOUNG vs. DYER, 161 Va. 434, 170 S. E. 737, a 
judgment for the defendant notwithstanding a verdict for 
the plaintiff, was affirmed on the following facts; defen¬ 
dant was driving upon a curving road, at a speed of fifty 
miles an hour, and the plaintiff had cautioned defendant 
to watch out but she did not reduce her speed. In attempt¬ 
ing to negotiate a sharp right hand curve the car overturn¬ 
ed. Defendant testified she did not know how fast she was 
going but that she had her car well under control and saw 
the curve about the time plaintiff exclaimed, “Watch out,” 
and she immediately applied her brakes. In sustaining the 
Lower Court on that state of facts the Virginia Court of 
Appeals said: 

“A mere failure to skillfully operate an automobile 
under all conditions, or to be alert and observant, and 
to act intelligently and operate an automobile at a 
low rate of speed may, or may not, be a failure to do 
what an ordinary prudent person would have done un¬ 
der the circumstances, and thus amount to lack of or¬ 
dinary care; but such lack of attention and diligence, 
of mere inadvertence, does not amount to wanton or 
reckless conduct, or constitute culpable negligence for 
which defendant would be responsible to an invited 
guest.” 
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And in DOUB vs. WEAVER, 164, Ya. 96,176 S. E. 794, a 
judgment for the defendant notwithstanding the verdict for 
the plaintiff, was affirmed, on the following facts: Defen¬ 
dant was driving his car at a speed of thirty-five miles 
per hour into an intersection when he collided with another 
car driving on an intersecting road with great force; that 
the lights of the other car were visible for a distance of 
thirty or forty yards as defendant approached the intersec¬ 
tion. The plaintiff and another witness testified that the 
defendant’s car was traveling fifty miles an hour a short 
distance from the intersection, and defendant admitted that 
he was driving at that speed within a hundred yards of 
the intersection, and that on the intersection his speed was 
thirty-five miles per hour. 

Ill sustaining the lower Court the Court of Appeals said, 

“The court is of the opinion that there is sufficient 
evidence to support a finding that Miller (operator of 
the car) was guilty of negligence, but that it is insuffi¬ 
cient to show that he was guilty of that gross or wan¬ 
ton negligence which must exist to enable a mere guest 
to recover against his host.” 

The facts in GRIMSTEAD vs. MAYHEW, 167 Va. 19, 
1S7, S. E., 515, where a judgment upon verdict for defen¬ 
dant was affirmed, were as follows: 

Defendant, with three guests in his car, was making a 
trip from Roanoke to Virginia Beach, a distance of about 
three hundred miles in the night time; that the guests were 
asleep when the car ran into the left hand side of a bridge, 
struck a guard rail and then a tree; the operator was in¬ 
stantly killed, and the guests were injured; two disinter¬ 
ested witnesses testified to facts which tended to prove 
that defendant’s car was going from sixty to seventy miles 
an hour on the left side of the road about the time of the 
accident and when about a mile and a quarter from the 
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point of the accident; another witness who lived near the 
scene of the accident testified that five or ten minutes after 
they left his home he heard the car coming down the hill 
on the highway at a speed he estimated from sixty to sev¬ 
enty-five miles per hour, he then heard the crash and went 
to the scene. 

In LENNON vs. SMITH, 173 Va. 322, 327, 328, 2 S. E. 
2nd 340, 343, where a judgment for the defendant notwith¬ 
standing the verdict for the plaintiff was affirmed, the facts 
were as follows: 

Defendant was operating her automobile on a Norfolk 
street, following a truck and when the truck attempted to 
make a left hand turn at an intersecting street defendant 
attempted to pass to the right and the rear of the truck, 
miscalculated her distance and collided with the rear of the 
truck; that defendant’s car was thrown out of her control 
by the collision, went across the highway, knocked down an 
electric light pole and hit and split a tree. Plaintiff, when 
she saw defendant about to attempt to pass the truck warn¬ 
ed her that she “couldn’t make it”, but it was almost at the 
moment of impact. 

In CARROLL VS. MILLER, supra in which judgment 
for plaintiff was reversed, the facts were, as follows: 

On a clear night defendant was operating an automobile 
in a residential section of Norfolk on a drv road with which 
he was familiar; that at the point where the accident oc¬ 
curred the roadway was twenty feet wide, somewhat curved 
and bounded by a curb four inches high; that while travel¬ 
ing at a speed estimated by the defendant at thirty-five 
miles per hour, the car turned to the right and ran over the 
curb, struck a tree standing four feet seven inches from the 
curb, defendant lost control and struck another car forty 
feet away. In that case the plaintiff relied upon excessive 
speed in violation of the state statute which limited speed 
at place of accident to twenty-five miles per hour, and up- 
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on inattention on the part of the defendant. The Court 
held that speed in excess of the lawful limit “plainly in it¬ 
self is not gross negligence.’’ 

3. A proper construction and interpretation of the Vir¬ 
ginia Guest Passenger Rule required the Trial Justice 
to direct a Verdict in favor of the defendant in this case. 

When the facts of this case are considered and compared 
with the facts in the Virginia cases hereinbefore cited, it is 
difficult to see how it can be said that the deefndant was 
guilty of negligence of such character that it would “shock 
fait* minded men” (CARROLL vs. MILLER, SUPRA), or 
that he showed “an utter disregard of prudence amounting 
to complete neglect of the safety of another, (WRIGHT vs. 
OSBORNE, SUPRA), or the absence of slight diligence or 
the want of even scant care ***” amounting to “indiffer¬ 
ence to present legal duty or to utter forgetfulness of legal 
obligation so far as other persons may be affected.” 
(THOMAS vs. SNOW, SUPRA). 

When the plaintiff, desiring to be driven to her home in 
Virginia, entered the car operated by the defendant the 
condition of the weather was such that it was necessary to 
keep the windows closed in order to prevent the rain beat¬ 
ing in upon the occupants of the car. The difference in 
temperature on the outside of the car and the inside of the 
car caused the windows and windshield on the outside to 
mist or cloud, and at various times during their .journey a 
blanket of fog would come down. The plaintiff testified 
that on the journey down through the park behind the 
Shoreham Hotel and over to the Memorial Bridge, the de¬ 
fendant at various times wiped off the windshield, with his 
left hand, and she did likewise in order to clear the same, 
and at all times until they were crossing Memorial Bridge, 
which was the last part of the journey which she remem¬ 
bered, the defendant was driving slowly and carefully, and 
that when she told him on the bridge to drive carefully, it 
was not because of any carelessness that he had been guilty 
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of before but because she thought that he was not familiar 
with the Virginia roads. (App. 9, 10). The accident hap¬ 
pened a short distance from the Memorial Bridge on Ridge 
Road about one-half block from where defendant had al¬ 
most brought the automobile to a stop at a traffic light be¬ 
fore making a right hand turn in second gear. The testi¬ 
mony of the defendant, called as a witness by the plaintiff, 
was that after leaving the Memorial Bridge his manner of 
operating the car was no different from what it had been 
up until the time he reached the bridge, and as he approach¬ 
ed the traffic light at the intersection with Ridge Road he 
came almost to a stop but shifted to second gear when the 
traffic light changed to green, and made a right hand turn, 
and that he had just shifted into high gear when the fog 
and mist caused him to reach forward to again clear the 
windshield and the telegraph pole which was just three feet 
off the side of the road loomed up in front of him and he 
applied his brakes but did not have sufficient time to stop. 
(App. 24, 25). 

The testimony of Holloran was to like effect. 

The evidence, therefore, adduced by the plaintiff was 
that the defendant in the operation of the automobile was 
driving slowly and carefully, and that he was at all times 
endeavoring to keep clear the windshield whenever it be¬ 
came cloudy. He w*as doing that which all drivers of au¬ 
tomobiles have at times been called upon to do. It is com¬ 
mon practice for automobile drivers to clean the windshield 
with the bare hand, or a rag, under like circumstances, and 
such action instead of showing “the want of even scant 
care” exhibits the same diligence which has been approved 
by the action of practically all drivers. Even though it 
might be said by some that such action show^s poor judg¬ 
ment it would not justify a finding of negligence so gross 
as to show an “utter disregard of prudence amounting to 
complete neglect of the safety of another.” There was 
no evidence of excessive speed, or of such speed as w^as 
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presented in the Virginia cases to which references has 
hereinbefore been made. At the time that defendant made 
the turn at the traffic light, about one-half block from the 
point of the accident, he was traveling very slowly and had 
just shifted into second speed. Just before the collision 
with the telegraph pole, which was only three feet from 
the side of the road, he shifted into high gear and at that 
point:, his windshield having become clouded, he did that 
which any careful driver would do and attempted to clear 
the windshield with his left hand while holding the wheel 
with his right hand. He was doing that which he had 
frequently done before they crossed the Memorial Bridge, 
and which the plaintiff herself had designated as a careful 
action on his part. He had driven through the park back 
of the Shoreham Hotel where the underpass was pretty 
narrow and had negotiated that part of his journey with¬ 
out mishap but at the time the accident happened the wind¬ 
shield had again become misty, requiring him to attempt to 
clean it and that about the same time a sudden blanket of 
fog came down (App. 28, 29). 

It is submitted that the circumstances of this case do 
not even establish ordinary negligence. 

There is no longer any question about the duty of the 
Federal Courts to apply the rule of law recognized by the 
Courts of the state where an accident happens. And this 
Court in Kruger vs. Taylor, 132 Fed. 2nd, 736, applied the 
Guest Passenger Rule of the Virginia Courts, in affirm¬ 
ing the action of the District Court in entering judgment 
for the defendant notwithstanding a verdict for the plain¬ 
tiff. 

It too often happens that a trial Justice permits a case 
to go to the jury when he has grave doubts as to the suffi¬ 
ciency of the evidence to support a verdict for the plain¬ 
tiff, and is thereafter influenced consciously or unconsci¬ 
ously by the jury’s verdict to adhere to the ruling made 
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when he overruled the motion for a directed verdict, fail-r 
ing to make due allowance for the fact that the jurors are 
often influenced by sympathy, or the fact of insurance, as 
in this case, to return a verdict for the plaintiff. The Vir¬ 
ginia Court of Appeals in many of the cases referred to 
in this brief reversed verdicts for the plaintiffs or sustained 
the lower Court in entering the judgment notwithstanding 
verdicts for the plaintiff, and in Margiotta vs. Aycock, 162 
Va. 557, 174, S. E. 831, 833, 834, states its position as fol¬ 
lows : 


“Of course, the jury’s verdict is not always conclu¬ 
sive. In cases of ordinary negligence this Court has 
always freely exercised its right to say that it is un¬ 
supported by the evidence. By the same token it has 
the right to say, notwithstanding the verdict, that there 
is no evidence of gross negligence.” 

CONCLUSION 

The plaintiff’s evidence failed to sustain the charge of 
gross negligence, as required by the Statute of Virginia, 
and the decisions of its highest Court, and it is respectfully 
submitted that the trial Justice erred in refusing to direct 
a verdict for the defendant, and in refusing to enter a judg¬ 
ment for him notwithstanding the verdict for the plaintiff, 
and the judgment of the lower Court should be reversed. 

HENRY I. QUINN, 
Attorney for Appellant, 
637 Woodward Bldg., 
733—15th St. N. W. 
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IN THE 


UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA 


No. 8499 


WILLIAM B. McCOY, 


Appellant , 


vs. 


DOROTHY MOORE, 


Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


APPELLEE’S BRIEF 

This is an appeal by a defendant from a judgment of the 
District Court of the United States for the District of Co¬ 
lumbia after a jury verdict had been entered awarding 
plaintiff $3,000.00 for personal injuries. A motion to en¬ 
ter judgment in defendant’s favor notwithstanding the 
verdict was overruled. 
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COUNTER-STATEMENT OF CASE 


Appellee Dorothy Moore, plaintiff in the lower court, 
was invited at about midnight December 13, 1940, to ride to 
her home in Virginia in an automobile operated by the ap¬ 
pellant, William B. McCoy, defendant below. 

While driving at a speed between 20 and 35 miles per 
hour (App. 19; 25) in a heavy rain and fog (App. 6;22) 
when visibility was practically zero (App. 10; 13; 23; 29; 
30), with only one hand on the wheel (App. 8; 18; 25; 30), 
and the other hand being used to wipe away mist con¬ 
stantly forming on the inside of the windshield of the car 
due to the fact that all windows were tightly closed (App. 
9; 22), appellant drove his automobile off the wrong side 
of an unlighted roadway (App. 11; 23) that he knew was 
narrow (App. 17) and broken up badly in spots (App. 
24). As a result the automobile crashed into a pole three 
feet away from the side of the road (App. 8) with such 
force as to bury the pole in the car grille (App. 15; 27), 
resulting in serious injuries to appellee. Shortly before 
the accident, appellee had asked the appellant to drive 
carefully (App. 7). 

STATUTE INVOLVED 


Appellant has set forth in his brief (p. 6) the applic¬ 
able Virginia gross negligence statute. 


su: 




ARY OF ARGUMENT 


The lower court was fully justified under the law and 
the facts in submitting for determination of the jury the 
question of gross negligence under the Virginia statute. 



ARGUMENT 


1. AS REASONABLE MEN COULD DIFFER, 
ON THE EVIDENCE, AS TO WHETHER 
GROSS NEGLIGENCE EXISTED, THE CASE 
WAS PROPERLY SUBMITTED TO THE JURY. 

The court below, in a clear and comprehensive charge 
(App. 31-40), fully covered all necessary questions in in¬ 
structing the jury as to the applicable law. No objection 
was raised by the defendant to that charge. 

Gross negligence, briefly stated, is that degree of neg¬ 
ligence* which shows an utter disregard of prudence am¬ 
ounting to complete neglect of the safety of another (see 
charge of lower court, App. 34). 

Even before the passage of the Virginia statute requir¬ 
ing proof of gross negligence, the Virginia courts had ap¬ 
plied the gross negligence principle in guest passenger cas¬ 
t's and had adopted the definition of “gross negligence” as 
given by Chief Justice Rugg in ALTMAN v. ARONSON, 
231 Mass. 591,121 N. E. 505, as follows: 

“Negligence, without qualification, and in its or¬ 
dinary sense, is the failure of a responsible person, 
either by omission or by action, to exercise that 
degree of care, vigilance and forethought which, in 
the discharge of the duty then resting on him, the 
person of ordinary caution and prudence ought to 
exercise under the particular circumstances. It is 
a want of diligence commensurate with the require¬ 
ment of the duty at the moment imposed by the law. 

“Gross negligence is substantially and appreci¬ 
ably higher in magnitude than ordinary negligence. 
It is materially more want of care than constitutes 
simple inadvertence. It is an act or omission re- 
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specting legal duty of an aggravated character as 
distinguished from a more failure to exercise or¬ 
dinary care. It is very great negligence, or the 
absence of slight diligence, or the want of even 
scant care. It amounts to indifference to present 
legal duty and to utter forgetfulness of legal obli¬ 
gations so far as other persons may be affected. It 
it a heedless and palpable violation of legal duty re¬ 
specting the rights of others. The element of culpa¬ 
bility which characterizes all negligence is in gross 
negligence magnified to a high degree as compared 
with that present in ordinary negligence. Gross 
negligence is a manifestly smaller amount of watch¬ 
fulness and circumspection than the circumstances 
require of a person of ordinary prudence. ... It 
falls short of being such reckless disregard of prob¬ 
able consequences as is equivalent to a wilful and in¬ 
tentional wrong. Ordinary and gross negligence dif- 
1 fer in degree of inattention, while both differ in 
kind from wilful and intentional conduct which is 
or ought to be known to have a tendency to in¬ 
jure. . . . 

“Stated in somewhat different terms, gross neg¬ 
ligence is that degree of negligence which shows an 
utter disregard of prudence amounting to complete 
neglect of the saletv of another.” 

The Virginia courts have steadfastly adhered to this 
statement of the rules. THOMAS v. SNOW, 162 Ya. 654, 
174 S. E. 837; WRIGHT v. OSBORNE, 175 Ya. 442; 9 S. E. 

(2d) 452; KRUEGER v. TAYLOR,- D. C. -, 132 

F. (2d) 736. 

In passing upon a similar guest statute in Vermont, the 
United States Supreme Court in CONWAY v. O’BRIEN, 
312 U. S. 492, 61 S. Ct. 634, 85 L. Ed. 969, said: 


0 


“The accepted Vermont definition of gross neg¬ 
ligence is found in SHAW v. MOORE, 104 Vt. 529, 
531: 


“ ‘Gross negligence is substantially and appreci¬ 
ably higher in magnitude and more culpable than 
ordinary negligence. Gross negligence is equivalent 
to the failure to exercise even a slight degree of 
care. It is materially more want of care than con¬ 
stitutes simple inadvertence. It is an act or omis¬ 
sion respecting legal duty of an aggravated char¬ 
acter as distinguished from a mere failure to ex¬ 
ercise ordinary care. It is very great negligence, or 
the absence of slight diligence, or the want of even 
scant care. It amounts to indifference to present 
legal duty, and to utter forgetfulness of legal obli¬ 
gations so far as other persons may be affected. It 
is a heedless and palpable violation of legal duty 
respecting the rights of others. The element of cul¬ 
pability which characterizes all negligence is, in 
gross negligence, magnified to a high degree as com¬ 
pared with that present in ordinary negligence. 
Gross negligence is manifestly a smaller amount of 
watchfulness and circumspection than the circum¬ 
stances require of a prudent man. But it falls short 
of being such reckless disregard of probable con¬ 
sequences as is equivalent to a wilful and intention¬ 
al wrong. Ordinary and gross negligence differ in 
degree of inattention, while both differ in kind from 
wilful and intentional conduct which is or ought to 
be known to have a tendency to injure V’ 


In the District of Columbia, on a motion for a directed 
verdict, or under Federal Rules for Civil Procedure, 50(b), 
the evidence must be construed most favorably to plain- 





tiff and !i<* is entitled to every legitimate inference there¬ 
from. If upon the evidence, so considered, reasonable men 
might honestly draw different conclusions, the case should 
go to the jury. JACKSON v. CAPITAL TRACTION 
COMPANY, 69 App. 1). C. 147, 148, 99 F. (2d) 380; GALT 
v. PI JOHN IX INI). CO. 74 App. 1). C. 156, 158; 120 F. 
(2d) 723. 725; GUNNING v. COOLEY, 281 U. S. 90, 94; 
BERRY v. U. S.. 312 U. S. 450, 453; GALLOWAY v. U. 
S. (May. 1943), 319 U. S. 372, 396. 


The above principle has always been followed by the 
Virginia courts in permitting the question of gross negli¬ 
gence to be decided by a jury. 


In GLASS v. HUDDLE SON, 155 Ya. 143, 154 S. E. 506, 
the Supreme Court of Appeals of Virginia, in sustaining 
a jury verdict for a guest passenger where at night the 
host drove off the macadam roadway when it was open 
and free of traffic, said: 


“‘In the vast majority of automobile accident 
cases, the question of whether the conduct of one 
charged with responsibility for the accident 
amounts to negligence is one calling for the exercise 
of human judgment, upon which men are very likely 
to differ, and where the evidence is conflicting, or 
where reasonable men can draw different conclu¬ 
sions therefrom, it is for the jury to decide questions 
of negligence so arising. ... ’ ” 

“Surely reasonable men could draw different con- 
i elusions as to whether the conduct of the defendant 
constituted negligence under the circumstances of 
this case. 

“This court has repeatedly held that whether par¬ 
ticular facts constitute negligence is a question for 



the determination of the jury under proper instruc¬ 
tions, and there is no need to cite the case.” 

in THOMAS v. SNOW, 162 Ya. 654, 659, 174 S. E. 837, 
the same court, said, in reversing judgment for the plain¬ 
tiff, and remanding the case for a new trial (because of 
improper instructions on the question of gross negli¬ 
gence) —. 

“In adopting this rule (gross negligence) this 
court has reopened in this class of cases the trouble¬ 
some question of the distinction to be made in the 
degrees of care and diligence, denying recovery 
when the host is guiltv onlv of ‘ordinarv negligence’ 
and permitting recovery when it is established that 

he is guilty of ‘gross negligence.’.it is often 

difficult to mark the line where the one ends and the 
other begins. And it must be often left to the 
jury, upon the nature of the subject matter and the 
particular circumstances of each case, with suitable 
remarks by the judge, to say whether the particular 
case is within the one or the other.” 

And in POOLE v. KELLEY, 162 Va. 279, 289, 173 S. E. 
537: 

“We do not undertake to say that any certain 
speed is gross negligence where the road is wide and 
straight. 

“What may be deemed ordinary care in one case 
may, under different surroundings and circum¬ 
stances, be gross negligence. The policy of the law 
has relegated the determination of such questions to 
the jury, under proper instructions from the Court. 
It is their province to note the special circumstances 
and surroundings of each particular case, and then 
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say whether the conduct of the parties in that case 
was such as would be expected of reasonable, pru¬ 
dent men, under a similar state of affairs. When 
a given state of facts is such that reasonable men 
may fairly differ upon the question as to whether 
there was negligence or not, the determination of 
the matter is for the jury. It is only where the facts 
are such that all reasonable men must draw the 
same conclusion from them, that the question of neg¬ 
ligence is ever considered as one of law for the 
Court. Grand Trunk Railway Company v. Ives, 144 
U. S. 408, 12 S. Ct. 679, 683, 36 L. Ed. 485; Boggs v. 
Plybon, 157 Ya. 30, 160 S. E. 77. 

“There was ample evidence to warrant the sub¬ 
mission of this question to the jury. It was sub¬ 
mitted under proper instructions and decided ad¬ 
versely to the defendant/’ 

Again, that Court in WATSON v. COLES, 170 Va. 141, 
195 S. E. 506, in reversing the trial court, which had set 
aside a verdict for plaintiff, observed: 

“It is likewise equally well settled in this juris¬ 
diction that when the evidence shows such a state 
of facts that reasonable men may differ as to wheth¬ 
er or not there was gross negligence, the question 
becomes one for the jury, under proper instructions 
from the court. . . . 

“Under these principles, and the further princi¬ 
ple that a verdict set aside by the trial judge is 
not entitled to the same weight as one approved by 
him, we come to a consideration of the weight and 
sufficiency of the evidence to sustain the jury’s ver- 


!) 

diet. If there is sufficient credible evidence to sup¬ 
port and justify the verdict of the jury, notwith¬ 
standing a conflict with the defendant’s evidence, 
the verdict must stand regardless of the fact that 
the trial judge, if sitting on the jury, would have 
reached a different conclusion in resolving the con¬ 
flict in the evidence.” 

The following is from the Court’s opinion in THORN¬ 
HILL v. THORNHILL, 172 Va. 553, 562, 2 S. E. (2d) 
318— 


“The facts, as heretofore recited, bring the case 
at bar squarely within the principles above set forth, 
and the question of whether or not defendant was 
guilty of gross negligence should have been sub¬ 
mitted to the jury. . . . 

“In BOGGS v. PLYBON, 157 Ya. at page 38, 160 
S. E. at page SO, this is said: ‘The terms “ordi¬ 
nary care,” “reasonable prudence,” and such like 
terms, as applied to the conduct and affairs of men, 
have a relative significance, and cannot be arbitrar- 
ilv defined. What mav be deemed ordinarv care in 

* *> V 

one case may, under different surroundings and cir¬ 
cumstances, be gross negligence. The policy of the 
law has relegated the determination of such ques¬ 
tions to the jury, under proper instructions from 
the court.” NEW YORK CENTRAL RAILROAD 
COMPANY v. LOCKWOOD, 17 Wall. 357, 3S2, 21 
L. Ed. 627.” 

There is hence no doubt that in the District of Colum¬ 
bia as well as in Virginia if the facts of a case present a 
picture of an accident as to which there might be conflict¬ 
ing views or from which reasonable men might draw dif- 
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ferent conclusions, regarding the issues, the case under 
proper instruction should be submitted to the jury for their 
determination. And that is true respecting the issue drawn 
in the instant case as to whether the automobile operator 
was guilty of gross negligence. 

2. THERE WAS AMPLE EVIDENCE TO 
SUPPORT THE JURY’S FINDING OF GROSS 
NEGLIGENCE. 

As heretofore stated, what may amount only to ordinary 
negligence in one instance, under different circumstances 
may constitute gross negligence. 

Further, a driver’s conduct may amount to gross negli¬ 
gence without any single circumstance appearing to af¬ 
ford a basis for such conclusion, if the combination of 
circumstances warrants such finding. 

The Supreme Court of Appeals of Virginia held, in the 
case of DRUM WRIGHT v. WALKER. 167 Va. 307, 189 
S. E. 310. 313: 

“But if a number of acts of omission and com¬ 
mission are so combined that reasonable and fair 
! minded men may differ as to whether the cumula¬ 
tive effect thereof evinces a form of recklessness or 
a total disregard of all precautions akin to willful 
and wanton misconduct, it is a question for the 
jury.” 

And, on the same point, the Vermont Supreme Court in 
the case of KERIN v. COATES, ET AL. (decided Octob¬ 
er 6, 1942), said: 

“ ... We have said repeatedly that there is no 
concrete rule by which the existence of gross neg¬ 
ligence can be determined for each case must be 
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judged according to its own facts, considered in 
the light of accepted principles of law. ... It follows 
that in determining whether an act or omission 
was grossly negligent all material facts and circum¬ 
stances must be considered, some of which may, of 
course, have evidentiary value as to other acts of 
alleged negligence. The Massachusetts court, whose 
definition of gross negligence as applied to automo¬ 
bile operation is identical with our own, has said 
that the driver’s conduct may amount to gross neg¬ 
ligence without any single circumstance appearing 
to afford a basis for such conclusion if the combina¬ 
tion of circumstances warrants such finding.” 

In the present case the jury might well have found 
that the accumulation of circumstances surrounding de¬ 
fendant’s operation and control of the automobile at the 
time and place was such as to make him grossly negligent, 

From the record it would appear the jury found that 
appellant was guilty of gross negligence in that he drove 
the automobile at an excessive rate of speed in view of 
the condition of the weather and of the highway; that he 
failed to keep a proper lookout; that he failed to have his 
automobile under such reasonable and proper control, in 
view of all the circumstances, as to have avoided colliding 
with the pole after he went off the highway; that immedi¬ 
ately preceding the accident, although visibility was prac¬ 
tically zero, he continued to operate the automobile at a 
speed between 20 and 35 miles an hour; that he operated 
the car under those circumstances with one hand while at 
the same time, he used the other hand to wipe off the mist 
or fog which had accumulated on the inside of the wind¬ 
shield due to the fact that all windows in the car had been 
tightly closed; that he drove the car off the road on the 
wrong side thereof; and that he crashed with great vio- 
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lenc^ into a pole to the extent of imbedding the pole in 
the grille work of his car. 

It is possible that any one of these acts of the defendant, 
standing alone, might be insufficient to bring his conduct 
within the definition of the statute; but the combination of 
all clearly warranted a finding of gross negligence. 

in the case of COLLINS v. ROBINSON, 160 Va. 520, 
169 S. E. 609, the court found as a matter of late that the 
act of the driver in operating his automobile on the wrong 
side of the roadway at night, around a curve into the path 
of an oncoming car, where his view was obstructed, was 
gross negligence. 

The United States Supreme Court in reversing the Sec¬ 
ond Circuit Court of Appeals and upholding the District 
Court’s action in submitting a gross negligence case to a 
jury for determination, said: 

“Under these circumstances we are of the opin¬ 
ion that the Vermont law requires the submission 
of the question of gross negligence to the jury. As 
a matter of law it seems quite plain that a jury 
might find a driver of a car familiar with the local- 
I ity grossly negligent, when with three guests and 
I without a signal he rounds a blind, sharp curve at 
i 15 miles per hour on the wrong side into a narrow 
bridge entrance. ...” CONWAY v. O’BRIEN, su¬ 
pra. 

It is our respectful submission that it is equally plain the 
jury properly found in the instant case that the appellant 
was grossly negligent in driving at night on a roadway 
known to him to be narrow, uneven and unlighted, at a 
speed of 20 to 35 miles per hour when the visibility was 
practically zero and while he was trying to operate the 
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automobile with one hand and use his other hand as a 
windshield wiper. 

The ease was fully and fairly submitted to the jury up¬ 
on all the evidence, with proper instructions from the 
court; and the findings of the jury on the question of 
gross negligence should be held final and conclusive. 

Respectfully submitted, 

NORMAN B. FROST, 
FRANK H. MYERS, 
FREDERIC N. TOWERS, 
Counsel for Appellee. 





